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—A Strike is Terminated when 
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filled with Competent Men 
and the Employers Business is 
Operating in a Normal Man- 
ner and to a Normal Extent. 
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In Chancery of New Jersey. 
Ne International Basketball 
( Inc., Complainant, and 
c H i —~ Theatrical Managers, Agents 
end Treasurers Union, and 
> Hartman c 1e! Defendants 
5% Meet January 12, 1940. 
Fo: mt jlainant Gilhooly & 
1. Wood Yauch (Edward J. Gilhooly 
a cate Fo defendants Gustave A 
R. Sperling Gerber (Aro G. Gabriel 
1 Vv » 
ster B. Mathis Bie! v. ¢ 
C. Goll - In June 1938, complainants 
ye Mommer ticket sellers went on strike. The 
—_—— _defendant uni jicketed com- 
B. H pla. ball park until Sep- 
3s D. Case tem thé é I he 
; riz 939 pick gy re- 
nJ.Q SF . : , 
eet Aa _ su id contin ied l 
! "fe pk st C erlocut - 
— caus 
1 T. Reilly I nea e, comp! - 
hired « to fill € 
use Annex, Tr 4 i Pager 
every Thurs: 2 : : ae a roan 
f ti I ines su The 
proo! how the new men were 
ee tent and that the business 
SONAL © 
w ith normal patronage 
ni Picketing unlawful except 
Ralph Lum ssivispuptenis ; 
tted 7 . @s an incident of a strike or a 
tte Oo par é 
im: out When a strike ends, 
n of Lum, T 
there is no longer any necessity 
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worded as to not 
arrass the defendant if a 


oversyv 


So 


c 
e 
se 


erminated when the places of 
, & Placho th rs have been filled with 
Se @mopet men and the employ- 

ATEN T AT Iune @s | is operating In a 

SEER ! ner and to a normal 

records searche: : & - i 

» or Teade Merk | ae This of course is a ques- 

ieee f fact and includes such 

——— as the pay the new 
mm ire gettir whether per- 
mm or temporarily hired, 
whe he strikers were un- 
Conditionally discharged, 
whe the new men are com- 
pete ind whether the em- 

S, INC plo: has continued with his 
mor patronage. 

‘ T proofs show that all of 
INC th: questions resolve them- 
ARK, N. J Be. favor of the complain- 
94 ant The strike was and is 
— therefore over. The picketing 

a] nger served a useful pur- 
Pp A permanent injunction 
Will be granted. The decree 
sh 
emt 
mew. 
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CRIMINAL LAW — Evidence — 
Neither a Plea Nor Evidence 
of a Plea of Guilty is Admis- 
sible in a Homicide Case. 

EVIDENCE — Appeal and Error 





—Questions Involving Public 
as Policy will be Considered on 
Appeal Whether Raised Be- 
ination low or Not. 
e ‘ew Jersey Court of Errors and 
neys Appeal 
Y Btate w Jersey, Defendant 
in rror, vs. Willie Leaks 
Y ti 1-Error 






> yew sereet For in-error, Willian 


VARK, N. J. 
1-error, Joseph 
T OF 
I n J. 
teeaemnitl Plaintiff-ince error was convict— 
NEES 6 0: murder in the first degree 
At the trial. a Justice of the 


iow Digests of Recent Opinions 


was allowed to testify, 
the objection of the de- 
fendant, that he gave the de- 
fendant a hearing, that a com- 
plaint had been made, and what 
the complaint stated. The com- 
plaint was then received in evi- 
dence over the objection of de- 
endants counsel. The witness 
was then asked whether he read 
the complaint to the defendant 
and he answered in the affirm- 
ative; he was asked how defend- 
ant pleaded and his answer was 
‘his plea was guilty”. No ob- 
jection was made to this latter 
testimony. On the day follow- 
court instructed the 
jury that the above stated testi- 
proper evidence 


+ 


to be 


Peace 
over 


not con- 


shape 


Was 


court also in- 
icted the jury to disregard 
had been 


1) 


Test Problem Oi Denying 
Worker Unemployment 
Benefits 


Court Must Pass On Effect Of 
Refusal of Unemployed To 
Take ‘Lower Type’ Job 
(CCNS) 
the 


prov 


An in- 
Ohio unem- 
ision that a 
not be denied 

he ref to 
standards 
occupation 1s 
Pleas 
suit 


new 


Cleve 
teresting 
ment 
worker should 
benefits because 
job of 


reg 


sland 
test of 
ploy law's 
ises 
accept a lower 
than his 
expected in 
Court here when 
based on that 
law 
Total 
weeks 


1! 


ular 

Common 
it hears a 
section of the 
compensation for 16 
at $15 a week sought 
appeal from the Bureau 
Unemployment Compensa- 
board of review which 
overruled a bureau and 
ordered a stationary fireman’s 
benefits stopped when he refus- 
ed to go to work for less money 
and longer hours than he had 
received from his last employer 

Claims He Was Justified 


1S 
an 
ol 
tion’s 


referee 


William Hasson, the plaintiff 
claims that he was justified in 
refusing the offer of new em- 
ployment. His petition asks the 
court to award him the $240 he 
would have received had he not 
been offered the new job. 


Mr. Hasson’'s former employer, 


(Continued on page 2, col. 5) 








Current Decisions 








EVIDENCE — A Party Cannot 
Prove Loans or Payments of 


Money by his own Books of 
Account. 
PRACTICE — “Book Account” 


Designates a Manner of Proof 
Not a Cayse of Action. 

District Court of the First Ju- 
dicial District of the County 
of Hudson. 


Hansen & Hansen, Inc. assignee 
of Ernest R. Hansen trading as 
Hansen & Hansen, Plaintiff, 
vs. Abraham Shulman, De- 
fendant. 

Haber, J. 

This is a_ suit 
claimed to be due 
fendant for insurance premiums 
on policies insurance which 
the defendant ordered from the 
plaintiff's assignor, an insurance 
broker, and covering many items 
of insuran over a period of 


for moneys 
from the de- 


ol 


ce 


1e Suit is based upon a “book 
account and, obviously, the 
is that several 
of insurance premiums 
are charged against the de- 
fendant, representing transac- 

ons which would ordinarily be 
barred by the Statute of Lim- 


therefore 


reason 


items 


ltations 

The defendant moves to dis- 
miss on the ground that these 
transactions are not the proper 
subject of a book account. 

In this state we have no ac- 
tion of book account. The 
words “book account” designate 
a manner of proof. Originally, 
this was called the Shop Book 
Rule, which designated the 
manner in which the merchants 
of olden times kept their daily 


accounts in transactions with 
their daily customers, and the 
proof necessary to admit this 


shop book evidence was: 

1. That it was kept in the 
course of business, that 
is, the entries were made during 
or at the end of the day, and 

2. That the entries were 
made by the shopkeeper. 
the 
resultant change 
ing methods, 
mit books 
ence. 

This action is really one of 
moneys paid out by the plaintiff 
for and on account of the de- 
fendant or for moneys paid out 
by the ammanedl for the use or 


usual 


in bookkeep- 
the courts now ad- 
of account 


(Continued ¢ on 1 page 3, “col. 4) 
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growth of business and the | 


| Cision. 
in evid- | 


Some Of The Tax Problems In 
Life Insurance 





ciat of Life Un 
irman of Life Insurance Com 





y Samuel J. Foosaner 
( 


. Jersey State Bar Lsasociationr 

Of the many tax questions 
which present themselves, in one 
form or another, with regard to 
the life insurance contract, there 
is no problem which calls fon 
greater legal scrutinization than 
the matter of assignments. 
Whether or not the problem be 
known by another name, or the 
transfer involves the establish- 
ment of a trust, revocable or ir- 
revocable, funded or unfunded, 
or the property passes for val- 
uable consideration, or as a grat- 
uity, the issues entailed are fun- 
damentally the same; the un- 
derlying objective is to assign or 
something of value 
property holder to an- 


transter 

trom ont 

other. 
Unde 


Holds Hospital Liable For 


Injuries To Patient 
Supreme Court Refuses To Exalt 
Form Above Substance In 
Rejecting Law Of Case 

San Francisco, (CCNS)—Char- 
itable organizations ahe not ex- 
empt from liability for wrongs 
negligently committed by their 
employes, the California Su- 
preme Court declared in affirm- 
ing judgment obtained by 
Charles E. England against the 
Iospital of the Good Samaritan, 
Los Angeles, for burns he receiv- 
ed in 1935 by hot water bottles 
which a nurse placed against his 
body. 

The opinion of the Court, writ- 
ten by Justice Douglas L. Ed- 
monds, was concurred in by five 
other members of the tribunal 
but Justice John W. Shenk dis- 
sented. 


today’s taxing plan, the 


Law Unjust 

“In the present appeal,” Jus- 
tice Edmonds wrote, “rigid ad- 
herence to the law of the ease 
would compel a most unjust de- 
It is conceded that Mr. 
England was seriously injured 
while a patient in the hospital. 
His case has been tried three 
times with an appeal following 
each judgment. On the occasions 
when it was before the District 
Court of Appeal, the law con- 





(Continued on page 7, col. 





Mid- Winter Meeting Marked By Shawn Discussions 


Mid-winter 
Jersey State 


T. Van- 


of the 
New 
Arthur 


At the close 
meeting of _ 
Bar Associatio 
derbilt advised the members 
that a was being spread 
to the at the estate 
Merritt notes of 


proximately 


rumor 
effect th 
Lane held 
$100,000 from mem- 


+ 
ol 


ap- 








bers of the state’s judiciary. To 
most of the assembled, the 
statement came as a complete 
surprise. In the noticeable si- 
lence that followed, Vanderbilt 
went on to state that the rumor 
has been current for three or 


four weeks. He stated the rumor 
now is that the notes have been 


sold by the estate to a member 
of the bar 

Vanderbilt, whe proctor for 
the estate, said he had talked 


the matter over with members 
sf the Court. He stated that the 
rumors were utterly false and 
without the slightest foundation 
in fact and asked that anyone 
circulating these rumors be re- 
ported to the court. 
Meeting Marked by Antagonisms 
From the outset of the meet- 
ing, the assemblage split into 
two groups. This first became 
apparent when a suggestion was 
made to amend the canon of 
ethics to forbid publication of 
members’ names in any law list 
not approved by the American 
Bar Association. The opposition 
insisted there should be an in- 
quiry here first. The support- 
ers argued it would cost $15,000 
to investigate here and the find- 


ings of the American Bar As- 
sociation were entirely depend- 
able. After a long debate, the 
amendment was adopted. 

The rift between the groups 
had its culmination in the argu- 
ment which ensued over a pro- 
posal made by George Gildea of 
Trenton requesting the Attorney 
General to make an investiga- 
tion to determine whether or 
not the constitutional changes 
proposed by Assembly Concur- 
rent Resolution No. 5 introduced 
in February, 1939 were in fact 
approved by the Judicial Coun- 
cil. He stated that he made 
this proposal to settle this ques- 
tion which had come up when 


(Continued on page 5, col. 3) 


large property holJder is invari- 
ably penalized, either directly or 
indirectly, for having accumu- 
lated too much, for earning more 
than the Government believes 
one man is capable of earning. 
The more this man earns and 
leaves, the greater the tax costs 
become. How to stay out of the 
“higher brackets” has become 
more than a tax-payer’s pastime. 
How to contribute his equitable 
share of government’s cost, and 
yet simultaneously avoid catas- 
trophic estate shrinkage has de- 
manded extensive study. How to 
do what good he can while 
lives, and yet while he lives to 
make certain that he lives good, 
presents an enigma requiring 
much deliberation. 


he 


where a life in- 
surance policy is assigned, the 
assignment must be considered 
from three aspects, namely, the 
gift tax, the income tax, and the 
estate tax. A limitation of time 
forbids a discussion of all of the 
life insurance tax questions rais- 
ed by these three taxes; nor is 
ample opportunity afforded to 
elaborate on ali of the three 
taxes. It is essential, however, 
to a thorough discussion of the 
subject, to touch upon some of 
the more important questions 
raised by the two more promin- 
ent taxes, the income tax and 
estate tax. Provisions of these 
two taxes, insofar as they affect 
life insurance proceeds, demand 
our constant attention. 

Generally speaking life insur- 
ance proceeds are exempt from 
income tax. And in such cases 
where the proceeds are left with 
the insurer on an interest pay- 
ment plan, only the interest pay- 
able need be included in one’s 
gross income. (Section 22(b) (1) 
Internal Revenue Code). There 
is one important exception to 
this exemption, however. An ex- 
ception which is too often over- 
looked. A reference to Section 22 
(b)(2) of the {Internal Revenue 
Code, reveals a sentence not gen- 
eraliy noticed, which ty rccvides: 
“In the case of 2 transfer for a 
jaluable consideration, by as- 
signment or otherwise of a life 
insurance, endowment, or annu- 
ity contract, or any interest 
therein, only the actual value 
of such consideration and the 
amount of the premiums and 
other sums subsequently paid by 
the transferee shall be exempt 
from taxation under paragraph 
(1) of this paragraph.” 

Just how signific 
emption is, becomes clearly 
phasized upon the citing but 
one case where the exception to 
the exemption was totally ignor 
ed. 

In the Alcy Hacker estate, 
B.T.A. 659;), the following 
were presented. 

Mr. Hacker owned a $10,000. 
life insurance policy on his life, 
which after having maintained 
for a period of time, he assign- 
ed to his wife. The condition of 
the assignment was that Mrs. 
Hacker pay a certain sum for 
the contract and the premiums 


In every case 


this ex- 
em- 


int 


(36 
facts 
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* Deliver] before the me mb rs of the 
Jersey Har, at Institute Life Insurar 

Law,«gt mid-Winter m Pho of the Associa 
tion, Janwary 12, 1940, Essex House, Newark 
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The Surrogate’s Court As Having Jurisdiction To ‘ the instant case, “received his Case 69 N. J. Eq. 793. To all of Compensat on ?icb cm 
° , ° letters or authority”. Looking this it can be answered that the 

Approve The Compromise Of Ciaims at it from another angle, it may majority of proceedings to ap- (Ce oteimestt tn m pase 1 
Settlement Of Death Claims be said that the language of prove the compromise of a claim en eee 

Sections 5 and 7 of R. S. 3:15 are uncontested, being brought srabler Manufacturing C 
Memorandum to Eugene F. ity to act as executor and ad- cannot be fairly extended so as to give the fiduciary peace of v h laid him off last Apr 
Hoffmann, Surrogate of the ministrator may be granted by to read in the thought that mind; and those that are con- appealed the referee’s decisi 
County of Essex: Alfred C. either the Surrogate’s Court or Where the petition is addressed tested present principally issues to the board of review, the pe 
Clapp, Deputy Surrogate. the Orphans’ Court See In to the Surrogate’s Court under impugning the good faith and tion continues. A majority 
S. re Queen 82 N. J. Eq. 583, 587. In Section 4, the court referred to wisdom of the compromise. t 

i 
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. he board of review, it declar 

The point raised under R : ; “ the board on ; 
. 7 Somti 5 an + ¢ , ‘ alu thev nrecent iffieult reverce the referee's 7. 

3:15 subdivides itself into two a case then where letters and in Sections 5 and is not tne Rarely do they present difficult reversed the referee's decisi 

questions: First, whether the authority are granted by the Surrogate’s Court but the Or- legal issues and denied Mr. Hasson benet 
Surrogate’s Court has jurisdic- Surrogate’s Court, it would fol- phans’ Court. There is not only Finally it is to be observed The plaintiff had receivec 
} t tit Sam 43 the constructi 1 difficulty f that while cor “Omis since cents per hour for 168 hou 

tion under that statute to ap- low that a petition for the ap- he constructional aificuity or tnat wn compromises Since cents per nour Ior 168 hour 
. est o re + aun + + H the O27 st > . titec } wo work month while emnlove 

prove the compromise of a claim proval of a compromise should faving to read in words to this he 1937 Revised Statutes have work a month while employed 
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as to a decedent whose genera] be addressed to that court. effect, but there is also the log- been approved by proceedings in the Grabler Manufacturing 
administrator received his let- The change made by the re- ical obstacle of having a petition the Orphans Court in a case His hours were from midnis 
ters and authority from the visers 1s the more conspicuous addressed to one court with the where the letters and authority t 76a. m mn week days 
Surrogate’s Court; and, second, since the language of the other order issuing from another. of the petitioning executor or ir 5 we 6 a. m 
whether in a proceeding under sections of. the old Orphans’ Hence the conclusion is reach- administrator have been grant- He did not work 
that statute, the court may ap- Court Act referrin in ibstance ed that where an administrator ed by the Surrogate sc ure Stlll 
prove the settlement of a claim to the Orphans’ Court of the receiv his letters and author- question here raised has not ffered him while 
arising under the Death Act. county wherein  lette were ity from the Surrogate’s Cot ) far as § pet argued was for similar dut 
These questions are answered granted to the fiduciary, was that court has jurisdiction to In fact, there have been in the at an apartment hotel 
affirmatively with the caution- not chi by tl ers to ‘iat ata ae: aan de by Esse Co Orphans’ ¢ —— _ 
ary observation that both ques- reler to yur he fid- ry few proceeding n b offered 
tions are very close. iciary’s letters were granted. See chie! diff ru- Revised S ites took effe a a Ch rO 
R. S. 3:15 <a superseding P.L R. S. 3:7-77; 3:25-23; 3:25-52. It in nm. ©. @.20 8 1 rrant of The € d ques : oy ) » 0 I Wages amo 7 
1933 C 52 (for the earlier stat- yt course, ! peen tled that SUCHOEI) ) é S ca . 4 = ea ' a0 r \) ” U Y is appr p 
ees ae Sy SE ee ee ee er ee ee ee eee Cee eee ee eee n 
1931 C 413) changed the words ® ©hanst the ae as a ee oe Piggy csell be trigger ag: bee gg pe hor aan Se ee 
thereof. Under those statutes 0! 29Y ‘ack Of power of the I I : f ne rnable “in on hee é ~ 7 4 Mi f pens | sed on & secti pA 
of 1933 and 1931 the petition for ‘? el to propose t f nange pen ¢ es bs in 1t De 11a tnat ere atte a ag q e st1o . # he -_ 4 ral ¢ sed wnnee | 
the approval of a compromise YeLuca v. Bodman 17 N. J. Misc he surrt sn a na n pe n ne a I ] ; i Claim ls one tna — . “8 no Hye other a 
was required to be “addressed © FI 1 age i. ‘3 ; " ces oe A tet : a ; vig a ps “i z es 2 st 
sate . " f P reviti 17 N 99 1 n Une mn- > ) A t ause 
aoaaae byes cio 1g Roe Prior to the Rev d Statutes one o. ao 6 a J.L _ — . . . ne ry : ye »-] x. é ) rk witl 7 
granted to” the administrator. it was plain that the Surrogate’s ees a = yop dl o sr the De ath Ble gp rage a : 
By the Revised Statutes 1937 the Court had 1 NG Ie ee se ton (enne 08 thin antes toe te id t n 
quoted phrase was amended so pprovin compromi The ie yet ; coul = a} P ied to ! ft tnl a . 9e held to a : 
as to require the petition of the vord the irt 1 Sect 3 4 beg r0r | erage r ; ‘a a . i ‘ 
administrator to be “addressed of the abovy ted A 1931 ; d % em 
to the Court wherein he received ‘ nended P. L. 1933 C 92 , ser d = de ; ms a ; 2% Ay : 
his letters or authority”. Author- ere equ f t h rd crys eh # aos gb ae tate o> me MESS 116 N : vA ag , aca aeghtneih n 
- ' ( i ; T} Eq. <o9, of Se so Wils — Sani aX 
LEGAL FOR TRUST FUNDS [oo 7 ds re Wilson 120 N. J. Eq. 216; P 1 vec B 
INSURED UP TO $5,000 [>=uEeEnEeEES accra - v8 66 N. J. L. 1. Not rict sense. Furthe: & 
— £22 > this jurisdict e Revised vivir slg bre vi Siegel s 
rs [3 : I in | k been i ! i a n i laim | f ; I 
DENS ‘Com } gras os pega g eld “in en uu I é enciariles nder the Death ministrator, admini trator p P 
Ty - : i . tin : Bloodworth - Stambridge Com- Act may be different than thos nte lite or trustee—that i q 
BUILDING & LOAN Jee ' oo i 178 Fed. 372, 373. The Sur- quiring the decedent's per- does not speak of the per A 
14 CLINTON STREET, NEWARK f Section 4) “th ac a eae ee) ithe aig igs agectsagcerPheaad besser pepe ph, compass ok 
] its doors to the publi he Situation, in the case it in- terentiy named and, presum 
rete R M Allen 120 N. J efore ve ligh 
—————————————————— . 203). Fu 





, NATIONAL SURETY CORPORATION | f ®! Pusiness. But stil. for ex- action under the Death Act is a acter different 











Specializing in the Ewecution of settled i the case of a contes ise jossessed by diff ) 1 a Claim b 

1 Fiduciary and Court Bonds r the grant of letters of ad- —e bee se . - ey amore estate and a claim by the 
| 60 PARK PLACE, NEWARK Mitchell 2.8220 2c te dle Misc Anaad (ag meg age ag tie hy ge pec ) , 
64 N. J. Eq. 313. For another in- whether R.S. 3:15 deals y g in min d the latitud 

wait — . 2 the Surrog sp I aim wu r the Death nstruction afforded by 
= case of contested Act. the statutory words are to remedial character of R. § 








litigation, see In re Kellner’s Es- 0€ regarded most liberally, for and the lack of strictness 
TITLES tate 121 N. J. Eq. 243. The dif- ‘e act in this matter is remed- 
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with the words “in open ial. The design of the legisla- ‘Continued on page 7, col 
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heretofore mentioned and is 

herefore not sufficient to alter 
the conclusion above stated. 

me point may be made that 

FRANKLIN the Surrogate does not hold a 
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S point ‘ 
N. J. L. 543; In x 
TITLE INSURANCE 193 N. J. Eq. 405: In 

IN LOWER NEW JERSEY re Dittman’s Executor 87 N. J 
1888 1939 Eq. 297; Steele v. Queen 67 N 

4 aling elusively in the examination f 

A Company eae Of Titles to Real Estate It will be said, and soundly 
a said, that a statute should not 


be construed as conferring on 

















the Surrogate’s C - the juris- Fy 1 ] P 1 t 
eur diction over a proceeding that inancial rrinters 
est (ersey sit 2 
Mellor v. Kaighn 89 N. J. L. 543 sh ee amy nag 


may become litigated, unless the SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
’ 
and Crvaranty (ompany 
‘ _3 supra. Furthermore, the Sur- PANDICK PRESS. INC. im 
ee eee Camden, KN. J. rogates in some counties outside 71-73 CLINTON STREET, NEWARK, N. J. * € 


Securities and Exchange Commission 
of Essex are laymen and have TeierHone MARKET 3.4994 
not judicial facilities. See Myer’s _ 


construction be one of necessity. 
The jurisdiction of that court is 


to be narrowly restrained as be- ARTHUR W. CROSS, INC. 


ing both special and limited. 
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k P. Mullic-e@port to Congress 

rer; Joseph : & upport his charges, Jack- 

ant - at - armggn points out that private coun- 

on, librarian. g@J failed to obtain certiorari in 





















































term, made special mention of 
the fact the Court had disposed 
of its usual high percentage de- 
spite changes in membership. 

A further compilation made by 
Jackson of cases decided on their 
merits showed the Tenth Circuit 
as having the dubious distinction 
of being reversed in every in- 
stance. On the other hand, not 
a single reversal was chalked up 
against the Fourth Circuit. 











will serve giJ but 11 per cent of their peti- 
S. Hanemaztigns during the last term of the _ Percentage of Reversals 
mmersle 1 rt Reversal percentages for the 
Government's Record other cicruits were as follows: 
This contrasts sharply with First, 50 per cent; Second, 60; 
.e Bar the rnment’s record of 65 Third, 67; Fifth, 20; Sixth, 33; 
vas elecpge; Jackson maintaining Seventh, 29; Eighth, 50; Ninth, 
ssociat ‘ ak mar cant titi . 27; District of Columbia Court of 
1€ associaticgga 35 per cent of petitions “ 
; held Janggnied is about that usually pre- APpeals, 50 per cent 
rt Fink wml: d indicates the reason- Noting that of the 120 cases 
nt, R. LevgiPe difference in judgment be- coming within the Supreme 
y and John ¢geen advocate and Court as to Court’s obligatory jurisdiction 46 
cted treasur: the application of its standards per cent were disposed of with- 
. County to individual cases out argument, Jackson said this 
nh County B: ‘The Solicitor General then showed a _ very’ considerable 
ed a resoluti go to say that “the failure Measure of discretion within this 
January 1ligg mast for private interests jurisdiction and a gratifying in- 
G ' in put 11 per cent of their dication of the Court’s ability to 
pp ment petit s avainst the government Protect itself against frivolous 
id J. Edwargg be so viewed. The con- demands upon its time 
term expitegpt of a court of law as dis- But the fact remains, Jackson 
tir shed from a court of err- | Pointed out, that appeal is a far 
receded a or apparently, one which |S¥urer means of obtaining a full 
question (ggany of the profession are re- |Teview than is certiorari, since 
egislature ‘Jgctant to accept.’ certiorari was granted on only 
ry ruling Bese West: fer Att 15 per cent of the 802 petitions 
ers have liz |_ sdit ; * filed. A table prepared by Jack- 
’ additic calling < ! f 
J. Victor ( fT ; rae pte d ‘ th ae son showed that while the 85 
t burden place 1 the Su- 
negative ai ns “ piace pow - U- | cases carried over to the present 
‘ P ems urt by ill-advised peti- |,,. ae , 2 
he affirm:™ povhdino nar . 4 term was higher than the 65 
tic . owen ~— ackson cases of the year before, the 
al: attention to the fact |4,4.) with +} : 
ounty otal with this one exception is 
thos tions are adding sub- ll th lone ¢ +} ‘ c 
er at the ; S he lowest in the past 15 
Stant to the work of his of- 
an i met fi } t yon 
aqulr y t nrer rati n poae 
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273. Act Concerning Records of 


Notaries Public of Other 
States and Territories 
.. s%. «2. 


Whenever the register or other 
book of any notary public ap- 
pointed under the laws of any 
state or territory of the United 
States, containing a record of 
the official acts of such notary 
public, shall have been or shall 
hereafter be, in pursuance of 
the laws of such state or terri- 
tory by reason of the death, re- 
moval or other disability of such 
notary public deposited in the 
office of the clerk or recorder of 
deeds, of the city or county in 
which said notary public re- 
sided at the time of his acting 
as such notary public, a copy of 
such record or any part thereof 
respecting the protesting of any 


note or bill of exchange pro- 
tested by any notary public and 
time, when, and place where 


and upon whom demand of ac- 
ceptance or payment was made, 
with a copy of notice of non- 
how such notice was served, and 
when, or if sent, in what 
manner, and to whom, duly 
certified or otherwise proved to 
be taken from such record, shall 


be received in all the courts of 
this state as conclusive evidence 
of the facts therein recited. 


274. Register of Deeds Office Es- 


tablished in Hudson Coun- 
ty P. L. p. 324 
There shall be a Register of 
Deeds in and for the said coun- 
of Hudson, who shall regis- 
ter all deeds, and conveyances 
letters of attorney to convey all 
ands and all trument in 
riting relati o the title of 
real ¢€ ite which are now and 
may hereafter be by law requir- 
ed to be recorded 
275. Certain Deeds, Mortgages 


and Records in Union Coun- 


ty to be Transcribed 
P. i. p. 728 
The Board of Chosen Free- 
de} of Union County are 
hereby authorized and empow- 
ered to order deeds, mort- 
gages, partition conveyance 


uments on record 
t Perth Amboy of 
yor-General of East 
the office of the 
Deeds re 


countie 


and other instr 


in the office a 


gister of 
state 
lands 
, to 





ment 
time of 
be tran- 
Surveyor- 


‘ 


cnowledg 
and 


c ether with 
and proof 

recording same Lo 
cribed by the said 
General, Clerk or ter of 
Deeds under direction of the 
said Clerk of Union County in 
books to be provided 
purpose, which books 
shall be certified by the person 
making such transcript under 
their respective hands and seals 
as a true copy from the records 
in their respective offices of the 


ree ois 


suitable 
for that 


deeds, mortgages, partitions 

therein contained. 

276. Register of Deeds Office 
Established in Camden 
County P. L. p. 285 

There shall be a Register of 

Deeds in and for the said Coun- 


who shall register 
to convey lands 


of Camden, 
ters of attorney 
and instruments in writing 
all deeds and conveyances, let- 
relating to the title of real es- 
ate which are now and may 
hereafter be by law required to 
be recorded. 


all 


code re- 
Judge 


knowledge of traffic 
quirements, Municipal 
Joseph A. Artl believes. 

In a report on the work of his 
traffic court during the past 
year, Judge Artl suggests that 
attorneys and judges might co- 
operate in preparing 
for public consumption, setting 
forth provisions of the traffic 
law. 

“Taking into account the total 
number of arrests and convic- 
tions during the year for failure 
to comply with the law pertain- 
ing to traffic regulation, one 
would assume that the public is 
indifferent to the subject. 

“That assumption is 
rect,” Judge Artl asserts. 

“When we analyze the types 
of violations for which people 
are arrested and the explana- | 
tions given by them in extenua- 
tion, we come to the conclusion 
that the large majority of the 
violations committed may be 
catalogued as (1) due to 
thoughtlessness (2) ignorance 
of the requirements of the law. 
The number of violations com- 
mitted deliberately are in the 
minority,” he states. 

Adequate punishment is pro- 
vided, Judge Artl observes, for 


incor- 


material | 


violate the law due to thought- 
lessness. The court has con- 
ducted daily safety lectures on 
certain phases of violations 
which have been heard by 15,- 
000 to 20,000 individuals during 
the year. 

“It is with that part of the 
public who violate the law be- 
|cause of ignorance of its re- 
quirements we should be con- 
cerned,” says the judge in pre- 
| senting his suggestion. 

“It is really surprising how 
many motorists are unfamiliar 
with the requirements of the 
most simple of our ordinances 
and the duties imposed there- 
| by,” he declares. “The number 
| of such cases coming to our at- 
tention is too large to be ignor- 
ed and it is quite probable that 
most of these violations would 
not occuf if the motorist knew 
what is required of him.” 

Judge Artl suggests that the 
task of public education on traf- 
fic law provisions be given some 
thought as a means toward pre- 
venting violations and the occa- 
sions for accidents they develop. 





Such a program, he contends, is 
preferable to the punishment of 
motorists after their ignorance 


has led them into trouble 


My 1940 # Lega Prayer 


A paying client, a 





case on the nose,” 


Before a trial, a night of repose. 


A collection made, a 
An acquittal 





fee in the mail, 


which saves a friend from jail 





A clerk who knows what She ange s for, 

The pride you have in your name on the do 

A judge who's in sympathetic mood 

The sheriff's return, “That judgn t d 

A form in Sheen hat suits toa T 

Summ ations which click with the jur 

An opponent whose word r00d his bond 

Where his stipulation is not to be found 

A will to probate, an accounting to file 

Clients you're sure is free from guile 

A classmate | like, making the grade 

in overdue fee unex paid 

Non-suit” granted where it hel d 

But whe ides are reversed, “‘} -suit d C 

A “reference” here, a receivership there 

Al! this ne ear, 1S My 1egal prayer 
PATRICK A. KILEY, Jersey Cit; 
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The Doctrine Of Cadgene v. Cadgene Discussed 





Joseph J. Schotland, 
of the New Jersey Bar 
recent decision of Circuit 
Judge Barbour sitting as 
reme Court Commissioner in 
ase of Cadgene v. Cadgene 











a. J. Misc. 332, 8 Atl. 2d 858, 
gises an interesting problem for 
opveyances. 
The facts are that one Ernest 
t Jagigene owned numerous tracts 
beg ¢ wfJand in his own name. He at- 
Bn 2 empted to convey these tracts 
i Gtanty-anere i. gue two deeds executed by him- 
5 ered Seis to himself and his wife. 
. * ct “mgreafter he died. The wife then 
sereie ? ‘matituted a declaratory judg- 
vend ment suit by virtue of the au- 
‘ g horit f R. S. 2:26-66, etc., 
3 * H agpinst her children alleging 
S, 18 vie eet the deeds effected a con- 
te ,#@yance to herself and her hus- 
1 Stead tenants by the entirety 
and the surviving children 
had » iterest in the property. 
- Th rt so determined and 
2 "held the deeds created a 
2 _ ten by the entirety and that 
Bey. rs. $2: ¢he children had no _ interest 
De __ ther 
; The authority for this deci- 
gs 13h ited in the opinion is the 
sase of In re Klatzl’s Estate, 216 
at N, Y. 83, 110 N. E. 181, 183 and 
How two New York Surrogate’s deci- 
oo sic which have followed that 
de 1. In re Vogelsang’s Es- 
tate 1924, 122 Misc. 599, 203 N. Y. 
. §, 364 and In re Ferrand’s Es- 
ta 6 Misc. 590, 214 N. Y. S 
ty r 793. It must be admitted that 
th New York courts have 
~ . atiopted the view that such a 
Southeri@eed conveys an estate by the 
s of@f However, the situation 
Stren Klatzl case was very pe- 
cu The husband had con- 
é reet VE property to himself and 
’ rrisos i e and thereafter died. 
ti The inheritance tax department 
. 1 t a& ed a tax on the whole 
f -p ty. The Surrogate held an 
‘ es by entirety had been cre- 
ounts gted and set aside the tax. The 
A ate Division affirmed the 
Sur vate. The Court of Appeals 
, re ed. Three judges of this 
‘ cr held that a tenancy in 
"$22 «s @oMMon was created and there- 
fo: lf tl 
a- e 
Pleas, WO 
— oe 
seed | 
, 0 
; §ar 
; gue: 
‘Dd 
rly side 
aa 
f § that 
ired _ wa 
sterly ‘and aX 
7 St eon! 
St ; 
tth s t 
‘ a 
of i 
8, 1939. - t 
» 7 In Deslauriers v. Senesac, 331 
Ill. 437, 163 N. E. 327, the Illinois 
+ “ee HUPreme Court held that a deed 
ling & Of the wife’s property by her and 
fa he: husband to both of them 
1 writ ef tating they were to hold “in 
rt joint tenancy” conveyed nothing 
ex to her and only a one-half in- 
Cot tin common to her husband 
“ Bnd that upon her death her 
heirs took her one-half interest. 
The court held no joint estate 
Could be created because of the 
y four unities required: Interest, 
ret: th tit time and possession, the 
i ; t lnities of title and time were 
" f Jacking as her title came from 
' 





the deed to her individually. 

hn Ames v. Chandler, 265 Mass. 
428. 164 N. W. 616, the Supreme 
Judicial Court of Massachusetts 
held that a deed by a husband 
©! his property to himself and 


m4 


his wife “as joint tenants” cre- 
ated such an estate but did not 
and could not create an estate by 
the entirety even though a deed 
from a third person containing 
such language would create an 
estate by the entirety. The Stat- 
utes of Massachusetts authorize 
conveyances between husband 
and wife as if they were sole (G. 
L. C. 209 Sec. 3) and also con- 
veyances by a person to him- 
self jointly with another person 


iG. L. C. 184 Sec. 8) 
In Michigan State Bank v. 
Kern, 189 Mich, 467, 155 N. W. 


502, the Supreme Court of Mich- 
igan held that a deed by a hus- 
band to himself and his wife of 


his property did not create a 
tenancy by the entirety but a 
tenancy in common. 

In Dutton v. Buckley, 116 Or. 


661, 242 Pac. 626, the Supreme 
Court of Oregon held deed 
from a husband to himself and 
his wife of his property did not 


a 


create a tenancy by the en- 
tirety but at best a one-half in- 
terest and a remainder in the 


her one-half and that the hus- 
band’s creditors could look to his 
one-half for satisfaction of their 
debts after his death. 


other 


In re Vandergrift’s Estate, 105 
Pa. Super. Ct. 293, 161 Atl. 898, is 
a case in which the Superior 
Court of Pennsylvania held that 
a deed from a wife and husband 
to them both of property owned 
by her created an estate by the 
entirety and on her death there 
was no tax due under the inher- 
itance tax act. But the court 
pointed out that the result would 
probably been different at 
and based the de- 
iform Interparty 


have 


common law 


cision on the Un 


Agreement Act (21 P. S. Sec. 
551-556) which it held, permits 
conveyances by one person to 


jointly. 


enacted 


another and himself 
This act has not been 


New Jersey and there does 
not seem to be an act of similar 
effect in this state 

Considering the situation apart 
from the authorities, it would 
appear certain that such a deed 


a x 
no efi 


could have ect at common 
law The reasoning 
considering statutes 
tion of the common law is 
well known, that they must be 
t ly construed. It is difficult 
to see out statute the 
power to create tenancies by 

entirety by deeds between them- 
may be spelled. The 
in the Cadgene did 


horitv 


Ol all Cases 


in deroga- 


as 1S 


+ wh + 
Ol wnat 


the 


selves 
Court 
1ot cite any statutory 


for its holding. 
It 


case 


case 


a11t 
aU 


is to be hoped that this 
will be taken t Court 
yf Errors and Appeals, or that 
the inheritance tax authorities 
not parties to this case) will re- 
the question, or that clari- 
fying legislation will be enacted 
so that whichever the ulti- 
mate decision convey- 
ancers will have a rule which 

may follow, without the 
fear that another court of equal 
or higher jurisdiction may in the 
future reach an opposite result. 
Certainty as to what is a good 
or bad title has always been the 
primary consideration in the 
law of conveyance. 


o the 


ypen 


way 


may be, 


they 
Lsicy 


PERSONAL 


The formation of a new part- 
nership has been announced by 
Judge Leland F. Ferry of Tea- 
neck and Francis G. Schmid, Jr., 
of Westwood. The firm will be 
known as Ferry & Schmid and 
will have its offices at 362 Cedar 
Lane, Teaneck, and 188 West- 
wood Ave., Westwood. 


=~ 


State Bar Meeting 





Continued from page 1) 


ceriain members of the coun- 
cil stated the bill introduced 
was not the one approved. The 
resolutions committee reported 
the proposal adversely. 

Argument on the _ proposal 
then began and grew “hotter” 
as it progressed. Accusations 
and counter accusations 
were made and though the pro- 
ponent stated the _ resolution 
was aimed at no one, the charge 
was made that there were ulter- 
ior motives and that it was an 
attempt to cast unwarranted 
suspicion on the members of the 
judicial council which includes 
several judges and members of 
the State Bar Association as well 
as representatives of the Legisla- 
tion and the Attorney General. 

The resolution was first re- 
ported defeated by a vote of 102 
to 99. This vote was challenged. 
After about an hour of wrang- 
ling, discussion on parliamentary 
procedure and further voting, 
the resolution was finally adopt- 
ed. 

Proposed Revision of By-Laws 

The anticipated fight over the 
proposed revised by-laws, was 
averted when it was moved that 
the matter be tabled till the 
June meeting. 

Other 
for 
ittee 


resolutions adopted 
the appointment of a 

from the State and 
‘ounty bar associations to inves- 


tigate the advisability of a legal 
briefing service, for appointment 


were 


comn 






of a committee from the state 
ind county bar associations to 
examine into the desirability of 


the proposed constitutional jud- 
‘ial amendments, and to endea- 


1¢ 


vor to secure copies of States of 
Cases and Briefs submitted in 
Supreme Court matte! be 
kept in convenient place: 
throughout the state for the use 
of the bar. 
Financial Responsibility 
Resolution 

A resolution was adopted in 
favor of legislation calling for 
evidence of financial responsibil- 
ity aS a prerequisite to obtain- 
ing a motor vehicle license. The 


would be at least a $300 
“five and ten” liabil- 

policy or other ev.dence of 
financial responisbility to the 
ame extent. 

A proposed resolution for the 
appointment of Public Defend- 
was defeated. 

McCarter Honored 

Robert H. McCarter, hailed as 
Dean of the New Jersey Bar, was 
honored at the annual luncheon 
of the association. McCarter 
was presented with a medal and 
was praised for his “devotion to 
profession, responsibility to 
the courts and distinguished ser- 
vice to the association. 

McGuire is Guest Speaker 

The guest speaker at the 


requisite 
deductible 


ers 


the 


Junior Bar Speaker Urges Revised Constitution 


William S. Bennet, New York 


most impossible to get obsolete 


attorney and a member of the material out of a constitution. 


New York Constitutional Con- 
vention of 1938 advocated the 


On the other hand, a constitu- 
tion, by revision, can be stream- 


institution of constitutional con- lined and arranged under prop- 


ventions in his speech at the an- 
nual dinner of the Junior Bar 
Section. 

Bennet discussed New York’s 
procedure in preparing its re- 
vised constitution last year. He 
pointed out that without a con- 
stitutional convention, it is al- 
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SOCIAL LEGAL 
CALENDAR 
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January 20, 1940 
New Jersey Women Lawyers Club 
Luncheon meeting — talk on 
“How Workmen’s Compensa- 
tion Laws Have Superseded 
Common Law Principles” 
Newark Athletic Club. 
January 27 
Passaic County Bar Association. 
Golden Jubilee Dinner—North 
Jersey Country Club. 
February 3 
Union County Bar Association. 
Annual Dinner Hotel Bilt- 
more, New York. 
February 6 








Union Country Bar Association. 
Annual Meeting for Election 
of Officers. 

PERSONAL 


Charles A. Rooney announces 
the removal of his law offices to 
26 Journal Square, Jersey City, 
N. J., effective January 22nd, 
1940. Gustave A. Peduto and 
Denis Gallagher will be associ- 
ated with him in the general 
practice of the law. 


luncheon, Col. O. R. McGuire, 
spoke on the Logan-Walter Bill. 
Col. McGuire is the chairman of 
the committee of the American 
3ar Association, which drafted 
the bill. The bill is now before 
Congress. 

Col. McGuire stated the bill 
was intended to “govern the 
governors and regulate the reg- 
ulators.” He said the bill was 
designed to provide a forum of 
judicial control over the vast 
federal bureaucracy and prevent 
administrative absolutism. The 
speaker also discussed some of 
the actual workings and provi- 
sions of the bill. 


er headings. 

Financial Responsibility Bill 

The section approved the bill 
offered in the Assembly requir- 
ing automobile owners to prove 
financial responsibility before 
obtaining licenses. It also ap- 
proved continuance of a com- 
mittee to check on drafts of pro- 
posed legislation. The group 
also favored a study of legal 
briefing service. 

Officers Elected 

Robert B. Meyner, vice chair- 
man was named chairman, and 
H. Russell Morss Jr., secretary. 
A contest for vice chairman was 
averted when Miss May M. 
Lyons, withdrew in favor of Her- 
zel H. E. Plaine. 

Discussion on By-Laws 

Sylvester C. Smith, Jr. first 
vice chairman of the New Jersey 
State Bar Association, urged the 
support of the proposed revised 
by-laws. He declared that un- 
der the proposal, power would 
remain in the membership and 
not in the general council. 

William J. Connor, third vice 
president of the association, 
stated he opposed the new by- 
laws because of the inclusion of 
law school deans on the council. 
He blamed the law schools and 
indirectly the deans for the con- 
dition of the bar today. He said 
he did not want them “to tell 
the bar association what it is 
going to do.” 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 


put in evidence. 

Plaintiff-in-error now argues 
that the admission of the above 
testimony was harmful error, 
even though the court the 
following day insturcted the 
jury to disregard it 

The state that the 
error in the of the 
evidence was cured by the judg- 
es instruction to disregard it, 
that defendants counsel did not 
object the of de- 
fendants’ plea and that defend- 
ants counsel had himself on two 
occasions stated at the trial 
that defendant had entered 
plea of guilty 
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WORKMEN’S COMPENSATION 
—If the Work of the Employee 
creates the necessity for 
travel, he is in the course of 
his employment, though he 
serve his own Purpose at the 
Same Time. 
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WILLS — Where a Testator Di- 
rects That Should be Done by 
His Executors which Requires 
a Sale of the Estate First, 
Power to Sell is Implied. 

In Chancery of New Jersey 

Between Allan L. Dunn and 
Sarah Eden executors of the 
last will and testament of 
George H. Metzger, deceased, 
complainants, and Nelson T 
Oram, Defendant 

January 11, 1940 

For complainant 
Potter 

For defendant 
Jr 


s: Fleming & 


George W. Bucko 


The b is for specific per- 
formance of a contract between 
the parties [or the sale of cer- 
tain lands of which George H 
Metzger died seized. Defendant 
mail ns he ready and will- 
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WORKMEN'S 
—Carrier 


COMPENSATION 

Directly Liable 
Compensation Payments 
Coming Due Afte 
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—Constitutional — Direct Lia- 
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June 


1933 but that the petitioner did 


ase work until No- 


vember 3, 1933 although he was 
disabled earlier. 

In 1939, on the 
parte affidavit, petitioner was 
found totally disabled and in- 
creased compensation awarded 
The first award was paid by the 
before bankruptcy 
judgment was ob- 
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AXATION — Certiorari — Cer- 
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, taxpayer effects certain 





only to the extent that it may 
be regarded as holding that 
Sections 302 and 401 require 
the inclusion in the gross es- 
tate of insurance proceeds un- 
der unconditionally 
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ire subsequently paid 
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e counsel, or the ins¢ 
hom he seeks fails to grasp the 
probl em before him 
The Government Nas set fit 
to afford certain statutory tax 
tions. with regard to life 
insurance. It has eliberatel 


placed the taxpayer in a position 
where he can effect tax 
through life insurance 
an authority than the Supre 
Court of the United States has 
approved of tax saving methods 
where legally employed. If the 
life in- 
transactions, assig 
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Surrogate’s Court 


(Continued from page 2) 


definiteness in the language 
“claim . by the estate”, it will 
be seen that the very letter of 
this language, as defined in such 
authorities as can be found, sol- 
idly supports the above conclu- 
sion. In Moyer v. Oshkosh 151 
139 N. W. 378, 380, the 
-ourt in a well-reasoned opinion 
before it for construction 
terms of a claim made “for 
damages sustained to the estate” 
1f an intestate and held that 

quoted words were broad 
enough to cover a claim “on ac- 
count of the death of the in- 
testate”, to wit, a death claim. 
In Sharp v. Cincinnati N. O. & 
T. P. Ry. Co. 133 Tenn. 1, 179 S. 
W. 375, the construing a 
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New Jerse act creates an ac- 
ion, not for the benefit of the 
decedent's credit and the per- 
otherwise taking his estate, 
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ite¢ taking whether the de- 
ede died testate or intestate 
f he authority of the 
I nesse¢ e 1s partial wak- 
db the act the death 
here considered was re- 
ded < Irvi f a cause 
pelo ) rie de- 
ed, and t ! Cause 

on 
‘> ) De I do ) the et- 
he phrase ‘ m by 
he estate ot decede it 
be observed that a claim 
der the Dr Act is required 
yf ade by either the execu- 
the administrator with the 
annexed or the administrat- 
id prosequendum of the de- 
dent. R. S. 2:47-2 as amended 
P. L. 1938 p. 386. In the case of 
tacy, payme! j ettlement 
he claim must be made to 
the general administrator of 
he estate of the decedent and 
f ich administrator is the 
one who may release, and 
hence ttle the clain mR. @. 
2:47-6: 3:7-13. Nominally, there- 
f inder the Death Act the 
laim of the executor, the ad- 
mini rator with the vill an- 
exed and-—-as to a claim tha 
eached the stage of settle- 
f he general administrat- 
juld be made by them as 
representatives of the estate of 
the deceased So, nominally, 


icn Cialms 


designated 
of the 


could be 


the esta 


claims 
ialmM 


deceased. 
It should not 


that since the 


DY te 


overlooked 
general adminis- 


be 


tor and not the administrat- 
r ad prosequendum has the 
power to release a death claim, 


the language both of R. S. 3:15-1 
the former the power to 
and of R. S. 3:15-3, 4 re- 
quiring him to execute the set- 
tlement agreement, is fairly ap- 
propriate to a death claim. 


or otherwise, | which are 
unnecessarily costly in taxes, or 

he fails to negotiate transac- 
tions which could result in large 
tax savings, this is not the fault 
of the Government. With all the 
apparent severity and harshnes 
presently encloaking the various 
taxes, much can be done by the 
alert taxpayer to his distinct fin- 
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Hospital Liability 


(Continued from page 1) 


cerujng the liability of a charit- 
able organization for tort, as de- 
clared by the courts of California 
was, to say the least, most un- 
satisfactory in its statement. 
Following the dicta of Thomas 
v. German Gen. etc. Soc., 168, 
Cal. 183, and Stewart v. Cali- 
fornia Medical etc. Assn., 178 
Cal. 418, such institutions had 
been exempted from that liabil- 
ity in suits brought by patrons. 
On the other hand, the reason- 
ing of Phoenix Assur. Co. v. Sal- 


vation Army, 83 Cal. App. 455, 
would logically compel a con- 
trary conclusion. 


Cites Earlier Ruling 

“The District Court of Appeal 
in deciding Mr. England’s case 
upon the first appeal took a pos- 
ition somewhat between these 
views. It recognized the 
ule but to a limited extent only, 
refusing to apply it to the cause 
of action of a paying patient. 
This court has now decided that 
charitable organizations are not 
exempt from liability for wrongs 
1egligently committed by their 
employes. (Silva v. Providence 
Hospital, supra In the mean- 

me Mr. England has passed on. 
To now say that his cause of ac- 
ion may not be determined 
upon the principles stated in the 
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